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Defining Conservatorship and Guardianship

A. General Description of Conservatorship

1) Conservatorship is the term used in California that replaced the term “guardianship” when applied to adults.  Conservatorship is a court proceeding to appoint a legally responsible party.  Conservatorship is derived from the word “conserve” which means to keep from being damaged, lost, or wasted.  This refers not only to assets, but also to the quality of life of the client.

2) California law (Probate Code and Welfare and Institutions Code) provides that a conservator may be appointed to provide for the financial and/or personal care and treatment needs of an individual who is physically or mentally unable to do so for themselves.

3) The establishment of a Conservatorship shifts the responsibility for the care and/or financial decisions from the Conservatee to the conservator.  As a result, the personal freedom and decision-making ability of the Conservatee is significantly restricted.

4) There are basically two general types of Conservatorship: Probate and LPS (Lanterman, Petris, and Short Act).  The type of Conservatorship to be established is dependent upon the individual needs of the proposed Conservatee.  LPS Conservatorship is necessary for the involuntary treatment of a mental illness. 

5) Both types of Conservatorship provide for the permanent appointment of private individuals or a public guardian as the conservator.  However, preference is given to competent and appropriate private individuals.  The Public Guardian serves only when there is no private person who is either willing or able to serve.

B. Limited Probate Conservatorship

1) Limited Probate Conservatorship was established in 1980 in California and was created to care for individuals with developmental disabilities, including mental retardation, cerebral palsy, epilepsy and autism.  Per Probate Code §1828.5(e): The court shall define the powers and duties of the limited conservator so as to permit the developmentally disabled adult to care for himself or herself, or to manage his or her financial resources commensurate with his or her ability to do so.  The disability must have originated before the age of 18.

2) This type of Probate Conservatorship provides protective proceeding for persons whose developmental disability impairs their ability to care for themselves or their property but not severely enough to qualify for regular Probate Conservatorship.  The intent is to encourage maximum self-reliance and independence.  An assessment from the local California Regional Center is required and legal counsel must represent the proposed limited conservatee.

3) In some counties, the PG/PC does not petition for nor serve as a limited conservator.  In those counties, the California Regional Center a private non-profit agency funded by the State of California, is the entity responsible for Limited Conservatorships.  Family members can be appointed as a Limited Conservator at the recommendation of the California Regional Center.
C. Guardianship

1) Guardianship was used in California prior to Probate Conservatorship.  Adults were declared “incompetent” and they and minors were called “wards”.

2) In 1981, California changed the law so that a Guardianship can only be instituted for unmarried minors.  When the PG/PC is appointed the Guardian of a minor, it is usually just to manage the minor’s estate.  

3) The Guardianship automatically terminates when the minor reaches the age of majority, which is 18. 

D. Murphy Conservatorship

A Murphy Conservatorship is a specialized Conservatorship for the continued care and treatment of mentally incompetent felony criminal offenders.  It is named for the state senator who introduced the legislation, which was enacted in response to cases declaring unconstitutional the indeterminate confinement in state hospitals of criminal defendants unable to stand trial because of insanity (the term used then).  

1) The grounds for establishment of a Murphy Conservatorship are found in the Welfare and Institutions Code §5008(h)(1)(B).  The proposed Conservatee has been found mentally incompetent under Penal Code §1370 of the (resolution of question of mental competence) and all of the following criteria apply

a. The indictment or information pending against the defendant at the time of commitment charges a felony involving death, great bodily harm, or a serious threat to the physical well-being of another person.

b. The indictment or information has not been dismissed.

c. As a result of mental disorder, the person is unable to understand the nature and purpose of the proceedings taken against him or her, and to assist counsel in the conduct of his or her defense in a rational manner.

d. The person represents a substantial danger of physical harm to others (Case Law). 
2) In addition, there must be written a finding that by reason of a mental disease, defect, or disorder the person represents a substantial danger of physical harm to others.  The person’s dangerous mental condition must be proven beyond a reasonable doubt.

Penal Code §1368, §1368.1 and §1369 cite proceedings as to the doubt as to the defendant’s sanity, assessment of mental competence, stay of criminal proceedings, motions pending competency determination, trial of issue of mental competence, psychiatric evaluations and recommendations, all of which lead to §1370, the resolution of the question of mental competence. 


